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Overview
The Center for Legal Education (CLE) of the New Mexico State Bar Foundation is a self-
sustaining, nonprofit entity dedicated to providing high quality, affordable, professional training
and education programs to the legal community. Live credit options include live seminars, video
webcasts, video replays and teleseminars. Self-study credit options include on-demand streaming
videos from your computer and DVDs. CLE receives no subsidy from membership licensing fees.

CLE Credit Information
New Mexico
CLE will file New Mexico attorney CLE credits with the New Mexico Supreme Court MCLE
Board within 30 days following programs. Credits for live programs and video replays are
based on the attendee sign-in sheets at the registration desk. Credits for teleseminar and online
courses—video webcasts and on-demand streaming videos—are based on phone call and website
attendance reports accessed by staff. Certificates of attendance are not necessary. Credits for DVD
courses must be filed by attendees.

Other States and Paralegal Division
CLE will provide certificates of attendance upon request. Attendees are responsible for forwarding
certificates to the organizations to which they belong.

Center for Legal Education
New Mexico State Bar Foundation
P.O. Box 92860
Albuquerque, NM 87199-2860
505-797-6020 or 1-800-876-6227
cleonline@nmbar.org
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Purpose and Use of Materials
These materials reflect the opinions of the authors and/or the reference sources cited and are not necessarily the
opinions of the Center for Legal Education (CLE) of the New Mexico State Bar Foundation (NMSBF), the State Bar of
New Mexico (SBNM), or any Division, Committee or Section thereof. They were prepared to furnish the participants
with a general discussion of certain specific types of legal issues and problems commonly incurred in connection
with representing clients in matters related to the subject of these materials. The issues selected for comment, and the
comment concerning the issues selected, are not intended to be all-inclusive in scope, nor a definitive expression of
the substantive law of the subject matters.

The issues discussed herein are intended as illustrative of the types of issues which can arise in the course of
representation and are not intended to address, nor do they address the broad range of substantive issues which could
potentially arise in the scope of such representation.

The authors/speakers suggest that careful independent consideration, to include a review of more exhaustive reference
sources, be undertaken in representation of a client regarding this subject, and therefore the practitioner should not
solely rely upon these materials presented herein.

No representation or warranty is made concerning the application of the legal or other principles discussed by CLE
instructors or authors to any specific fact situation, nor is any prediction made concerning how any particular judge,
or other official, will interpret or apply such principles. The proper interpretation or application of these materials is a
matter for the considered judgment of the individual practitioner, and therefore CLE, NMSBF and SBNM disclaim all
liability.

Disclaimer
Publications of the Center for Legal Education of the NMSBF and the SBNM are designed to provide accurate
and current information with regard to the subject matter covered as of the time each publication is printed and
distributed. They are intended to help attorneys and other professionals maintain their professional competence.
Publications are sold with the understanding that CLE, NMSBF and SBNM are not engaged in rendering legal,
accounting, or other professional advice. If legal advice or other expert assistance is required, the service of a
competent professional should be sought. Attorneys using CLE, NMSBF and SBNM publications in dealing with
specific legal matters should also research the original source of authority cited in these publications.

© Copyright 2015 by
Center for Legal Education of the New Mexico State Bar Foundation

The Center for Legal Education of the NMSBF owns the copyright to these materials. Permission is hereby granted
for the copying of individual pages or portions of pages of this by photocopy or other similar processes, or by manual
transcription, by or under the direction of licensed attorneys for use in the practice of law. Otherwise, all rights
reserved, and no other use is permitted which will infringe the copyright without the express written consent of the
Center for Legal Education of the NMSBF.

Photo Release
The majority of CLE programs are videotaped for later showings and are webcast over the Internet. In addition, a
State Bar photographer may take photos of participants. These photos are for NMSBF and SBNM use only and may
appear in publications and on the website. Your attendance constitutes consent for videotaping, photographing and its
subsequent usage.
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Presenter Biographies

JOHN B. HIATT of the Hiatt Firm, is a private practice attorney focusing on government
entities. He has been an Administrative Hearing Officer to the City of Santa Fe in Vehicle
Forfeiture and STOP hearings and has performed subcontract work on behalf of the New Mexico
Taxation and Revenue Department as counsel to County Property Tax Protest Boards. He has
also worked for the City of Santa Fe as a Hearing Officer and has experience with substantive
matters including criminal law, construction contracts and disputes, and has been a Guardian ad
Litem on behalf of minors.

Peter G. Merrill is the President and CEO ot Construction Dispute Resolution Services, LLC.
the largest exclusive provider of construction ADR in the USA with construction ADR
Specialists located in all 50 states, Washington DC and in several foreign countries. He
currently represents the State Of New Mexico on the Executive Board of the National
Association of Home Builders and is a past President ot the New Mexico Home Builders
Association and the Santa Fe Area Home Builders Association. He serves as a guest speaker and
has written several articles on construction ADR industry processes. He is a member of the NM
State Bar ADR Steering Commuittee.



Contract burden comes along with benefit

The New Mexico Court of Appeals plowed new ground in a recent arbitration case.

In Damon v. StrucSure Home Warranty, L.L.C., et. al, the dispute involved a lawsuit by the Damons against StucSure,
a home warranty service, the Damons' seller, the real estate developer and home builder, and others for alleged
damages caused by structural failures in the purchased home.

When the Damons noticed the structural failure, they made a claim to StrucSure under the construction warranty.
They then filed suit against StrucSure in district court after their claim was refused, joining everyone who had been
involved in the home’s history.

The original owner-purchaser signed the warranty, as did the builder. The Damons bought the home from a financial
service company that had bought the home from the original purchasers.

The StrucSure warranty contained an arbitration clause in the broadest form covering everything from negligence to
fraud. The Damons did not sign the warranty agreement. They claimed that they did not know about it until they filed
suit.

StrucSure filed a motion to compel the Damons to arbitrate under the warranty agreement.

Most lawyers would probably answer “no” when asked if an arbitration clause can be used to force arbitration against
a person who did not sign the arbitration agreement. The respected district court judge in the Damon case thought so
as well. She rejected StrucSure’s motion to force the Damons to arbitrate the warranty claims.

The Court of Appeals reversed the district judge and ordered the Damons to arbitrate. The Court of Appeals ruled that.
since the Damons claimed the benefits of the StrucSure construction warranty, they were “equitably estopped” to
claim that the same warranty agreement’s duty to arbitrate did not bind them. In plain English, you cannot claim that
you can enforce only part of a contract you like and escape the other parts of the same contract that you do not like.
You have to take the burden with the benefits.

Although the Court of Appeals decision is well reasoned, there is some question if it is the last word. Apparently, there
was no petition for further review by the New Mexico Supreme Court. Thus, the case is precedent in future cases, but
the holding is subject to another review in a future case by the Supreme Court.

Equally important, the arbitration clause expressly provided that the clause was subject to the Federal Arbitration Act.
The Court of Appeals stated that the issues of arbitrability would be governed by federal law and federal cases, not
New Mexico law or the New Mexico Arbitration Act, even though the case was in state court.

Nonetheless, the case is substantial support for businesses that are sued in cases by plaintiffs who want to avoid
arbitration or other burdensome contract provisions while taking advantage of favorable terms. One can see this
happening in many financial service contracts, employment type contracts and in the residential construction industry.

Attorney Marshall G. Martin has experience in complex litigation, including securities, antitrust and lender liability law.
He also has represented banks and private and public companies. He can be reached at 505-228-8506 or
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Court Rejects Argument That Home Inspection Form
Contract Was Contrary to Public Policy and
Unconscionable

Professional Lines Alertvarch7.2011
Protfessional Lines Alert

The lllinois Appellate Court for the Fifth District recently considered whether a form home inspection
contract should have been invalidated as contrary to public policy and because it was unconscionable and
unreasonable. Jackie Zerjal v. Daech & Bauer Construction, Inc., 939 N.E.2d 1067 (5th Dist. 2010). Plaintiff
home buyer entered into a contract to have an existing house inspected by defendant home inspector. The buyer
signed a two-page. 13-paragraph form contract, which provided only for a visual inspection of the property and
preparation of a report on the apparent condition of the readily accessible systems and components of the property
existing at the time of inspection. Latent and concealed defects and deficiencies were excluded from the
inspection. The inspector assumed no liability for the costs of repairs or replacement arising from unreported
defects unless given notice within 72 hours.

The inspector also disclaimed any warranties and limited his liability to the $175 cost of the inspection.
Additionally. the contract provided that any legal action was to be brought within two years of the date of the
inspection. Only the warranty disclaimer was printed in all capital letters.

The home inspection took place in 2006 and the buyer purchased the house in the same year. More than three years
later, the buyer sued, alleging that the inspector should have reasonably known that the foundation and footing
were decaved and unstable. The trial court granted the inspector’s motion to dismiss based on the running of the
two-year limitations period. The buyer appealed. arguing that the whole form contract was contrary to public
policy and unconscionable.

The appellate court affirmed, finding that the exculpatory clause did not violate public policy. The court
noted that in the recently enacted lilinois Home Inspection License Act (225 ILCS 441/1-1 (West 2008) the
legislature did not address the scope of an inspector’s liability. Additionally. there was no special relationship of a

semi-public nature between a home inspector and a prospective home buyer sufficient to invalidate an exculpatory
clause.

The court also found the liquidated damages provision valid because it was clear and explicit and located on
the first page of the contract. despite the fact it was not in all capital letters. The buyer was under no compulsion to
sign the contract and the fact that it was on a preprinted form did not render the contract unconscionable. The court
refused to follow Lucier v. Williams, 366 N.J. Super. 485, 841 A.2d 907 (2004), a New Jersey case based on a
consumer protection-oriented Home Inspection Act where a court held otherwise.

As to the two-year limitations period, the appellate court found that the private limitations period was valid
and enforceable. It is well-established law that parties to a contract can agree to replace a statute of limitations as
long as it is reasonable. The buyer presented no tacts to support an argument that the two-vear limitation was
unreasonable. The inspector had no duty to inform the other party of the contents of the two-page contract of only
I3 paragraphs and there were no allegations that the buyer was rushed or forced into signing this contract.

This opinion demonstrates that [llinois courts will uphold form contracts containing exculpatory clauses.
liquidated damages provisions and private limitation periods in a consumer setting as not violative of public policy
where the contract is short in length and the provisions are readily ascertainable to the consumer.

Practice Note

Professional service providers who are paid a small fee to render a limited service. where the potential
ltability could be huge because of the possibility of latent defects, should adopt a form contract with similar
provisions to those mentioned in this decision. Performing even limited services like this based on a mere
handshake almost guarantees a claim or lawsuit down the road. The form contract should be short and sweet, and
the kev provisions made conspicuous to the reader.




MONTGOM ERY STEPHEN S. HAMILTON
] & AN D REWS Direct:  (505) 986-2649
Cell; (505) 680-5291
LAW FIRM Email.  shamilton@montand.com

Reply To: Santa Fe Office
,,,,,, www.montand.com

June 2, 2010
Via EMAIL

Peter G. Merrill

President and CEQ

Construction Dispute Resolution Services, LLC
3113 Pueblo Sapawe

Santa Fe, New Mexico 87507

Re:  WIN Inspection Agreement
Dear Peter,

We have reviewed the WIN Inspection Agreement in regard to the Limitation
of Liability Clause contained therein. The Clause specifically limits the Company’s
fiability to the fee paid for the inspection service. The question presented is
whether CDRS arbitrators are bound by the Clause to limit any award against the
Company and whether the arbitrator runs any risk in doing so should a court
determine the Clause to be unenforceable.

The answer to the first question is that an arbitrator is bound by the scope
of the arbitration as defined by the agreement between the parties, Christmas v.
Cimarron Realty, 98 N.M. 330, 648 P.2d 788 {1982). Therefore the limitation of
liability language contractually limits what relief the CDRS arbitrator may grant.

Furthermare, even if this Clause were to be unclear, it is the arbitrator’s right
te decide its meaning, Timothy J. Heinsz, 56 Desp. Resol. J. 38 (2001). Further,
while a court may set aside an arbitration award if the underlying agreement is
deemed by the court to be unconscionable, or otherwise invalid', New Mexico
recognizes the doctrine of arbitral immunity NMSA 1978 § 44-7A-15 {(2001),
meaning the arbitrator may not be liable to either party for an incorrect, corrupt, or
otherwise wrongful decision § 44-7A-24(1) and (2).

" In New Mexico it is possible that a Court might find that the anti-indemnification statute NMSA 1978 § 56-7-1
(1971) may make the subject clause unenforceable or the clause may be held by a Court to be unconscionable. See,
Cordova v. World Finance Corp,, 2009-NMSC-021, 146 N.M. 256, 208 P.3d 901.

OGI91730-1}

REPLY TO:

375 Paseo de Peraita

Santa Fe, New Mexico 87501

Telephone (505) 982-3873 « Fax (505) 982-4289

Post Office Box 2307
Sania Fe, New Mexico 87504-2307

5301 Indian School Road NE, Suite 400
Albuguergue, New Mexico 87110
Telephone (505) 884-4200 - Fax {505 888-8929

Post Office Box 36210
Albuguergue, New Mexico 87176-6210



Peter G. Merrill
June 2, 2010
Page 2

While the above analysis is limited to New Mexico law, every federal circuit
court which has considered the guestion has recognized the doctrine of arbitral
immunity. Pfannenstie/ v. Merrill Lynch, 477 F.3d 1155, 1158 (10" Cir. 2007).
Indeed, even the United States Supreme Court has held that arbitrators exercise a
“full exemption from liability for acts committed within the scope of their duties.”
{Butz v. Economou, 438 U.S. 478 (1978},

We hope the above analysis provides you with the legal analysis you need.
Please [et us know if we can be of further service.

Sincerel

ephent S. Hamiltan
SSH/dho
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123 Any Street, Madi

For the purpose of this inspec

PFO;T)&?(’E}’ Address Primary Inspection Service is def

04/20/2015 933AM
Please conduct the following services for the fees noted below:

Date and Time of Inspection
Total $0.00

Paid D:

s
e
[44]

EXCLUSIONS ARE SET FORTH IN THIS INSPECTION AGREEMENT - PLEASE READ
BEFORE SIGNING
ALL INSPECTION FEES ARE DUE AT TIME OF INSPECTION

Client acknowledges that they have read and understood all the terms, conditions and limitations of this
Agreement and voluntarily agrees to be bound thereby and agrees to pay the fees listed above.

FOR: WIN Home Inspection
S — dba WIN Home Inspection %orderinfo-cost-center%
Date 9238 Madison Blvd #750, Madison, Alabama 35758

Buyer's Consultation Inspection 8Y:
Inspector: License:

The above Company who is a party to this contract is
Client Email Address independently Owned and Operated
Form IADZTATPCA © 20711 WIN Home Inspection




Memo

To: Stephen Hamilton

From: Lucas Conley

Date:  April 13,2015

Re:  Authority of arbitrators to determine unconscionability of awards/arbitration clauses

Steve,

You asked me whether CDRS arbitrators are empowered to find arbitration clauses
limiting awards in company contracts unconscionable where there is case law supporting this
conclusion. Based on my reading of the law, arbitrators are bound to adhere to the terms of the
contract rather than their own conception of law, justice, or policy. While the United States
Supreme Court has cautioned courts from interfering with arbitration —holding that. in the name
of efficiency, a court should vacate an arbitrator’s decision “only in very unusual
circumstances.” Oxford Health Plans LLC v. Sutter. 133 S. Ct. 2064, 2068, (2013)—the Court
has repeatedly held that an arbitrator exceeds his authority and may be overturned where he
issues “an award that simply reflects his own notions of economic justice rather than drawing its
essence from the contract,” id., or “impose[s his] own conception of sound policy.” Stolt-Nielsen
S A v, AnimalFeeds Int'l Corp.. 559 U.S. 662. 675 (2010). In short, “arbitrators can exceed their
powers by going beyvond the authority provided by the bargained-for agreement or by going
bevond their contractual authority to craft a remedy wunder the law.” Cedar Fair, L.P. v. Falfas,
2014-Oh10-3943, € 7 (internal quotation marks and citations omitted) (emphasis added), citing
Oxford Health Plans 1.LC, 133 S. Ct. 2064 (2013).

It should also be noted that the decisions of the two New Jersey courts that held
limitation-of-liability clauses unconscionable are fact-specific. light on federal law. and do not
cite the United States Supreme Court. See Lucier v. Williams, 841 A.2d 907 (App. Div. 2004):
Marbro, Inc. v. Borough of Tinton Falls, 688 A.2d 159 (Ch. Div. 1996). See also Peter J. Smith.
Lucier and Mango: The Future of Contractual Limitations in New Jersey?, Connell Foley law
firm, available at http://www.connellfolev.com/content/page/lucier-and-mango-future-
contractual-limitations-liabilitv-new-jersey. For contracts formed in New Jersey, Lucier and
Muango may empower an arbitrator to find clauses limiting awards unconscionable. Outside of
New Jersey and any other state with similar case law, there is ample legal support to recommend

a policy of arbitrators adhering to the terms of the contract.

Courts are split as to whether arbitrators may decide questions of unconscionability

Courts are unclear on where and how arbitrators may determine the conscionability of
contract clauses. “In a number of cases, courts have ruled upon claims of unconscionability
mvolving an arbitration clause itself while referring claims of unconscionability going to the
contract as a whole to arbitration. Other courts are of the opinion that claims of unconscionability
are to be decidcd by the court as a matter of law.” 22 A.L.R.6th 49 (Originally published n

2007). “The U.S. allocation rule is evolving toward one of deference to the arbitrator. allowing
the n;ubnramr to make an mitial determination of whether there is an enforceable agreement to

[00667682-1}



arbitrate.” Karen Halverson Cross, Letting the Arbitrator Decide Unconscionability Challenges.
26 Ohio St. J. on Disp. Resol. 1. 1 (2011).!

“In a subset of U.S. arbitrability decisions. courts have applied dictum from First
Options of Chicago, Inc. v. Kaplan [514 U.S. 938 (1993)] to find that parties to u
standard-form, mandatory arbitration agreement contracted for the arbitrator to
determine whether the arbitration agreement is unconscionable. The Supreme
Court’s recent decision in Rent-A-Center West v. Jackson [561 U.S. 63 (2010)]
appears to uphold this line of case law. However, since Reni-A-Center is based on
the separability rule of Prima Paint v. Flood & Conklin Manufaciuring Co. [388
U.S. 395 (1967)]. the decision leaves unresolved important questions regarding
the scope and implications of the First Options dictum.”

Cross, supra, 1-2 (emphasis added).

Based on recent decisions, courts will defer to arbitrators where the contracts include
language that emphasizes that the arbitrator has the sole power to rule on the existence, scope.
and validity of the arbitration and severability clauses. In one recent and interesting opinion, a
California appeals court ruled that a delegation clause (contained within an arbitration provision)
empowering the arbitrator to determine the enforceability of the arbitration provision was not
unconscionable. See Malone v. Superior Court, 226 Cal. App. 4th 1551, 1570-71 (2014) (“The
delegation clause is not inherently unfair—it is not unilateral; it does not provide for a biased
decisionmaker. Moreover. the clause is clear and unmistakable; and it is not hidden in fine print
in a prolix form.”) Another recent (albeit unpublished) opinion from a California court of appeals
pointed up the importance of severability clauses in drafting arbitration clauses. See Eakins v.
Corinthian Colleges, Inc.. No. E058330, 2015 WL 758286, at *1 (Cal. Ct. App. Feb. 23, 2015)
(ruling that the arbitration clause was not substantively unconscionable. and to the extent that it
did have defects. 1t was saved by a severability clause).

However, courts are clear that arbitrators must adhere to the terms of the contract and
may not impose their own concept of public policy

In Oxford Health Plans LLC the United States Supreme Court held that arbitrators risk
exceeding the scope of their authority if they step outside of the bargained-for terms of the
contract. See Oxford Health Plans LLC, 133 S. Ct. 2064 (2013). There. the Court stated, “Only if
the arbitrator acts outside the scope of his contractually delegated authority—issuing an award
that simply reflects his own notions of economic justice rather than drawing its essence from the
contfract—may a court overturn his determination.” /d. at 2068 (internal quotation marks and
citations omitted). This holding was in line with the Court’s decision in Stolr-Nielsen S.A. . three
vears earlier.

It is only when an arbitrator strays from interpretation and application of the
agreement and effectively dispenses his own brand of industrial justice that his
decision may be unenforceable. . . . In that situation, an arbitration decision may
be vacated under § 10(a)(4) of the FAA [Federal Arbitration Act} on the ground

" Available at hitp://repository.imis edu/cgi/viewcontent cgiarticle=1350&context=facpubs.

{00667682-1}



that the arbitrator exceeded his powers, for the task of an arbitrator is to interpret
and enforce a contract. not to make public policy.

[d. at 672 (internal quotation marks and citations omitted).

‘The Ohio State Supreme Court, citing to Oxford Health Plans LLC, summed up this
principle well in an opinion from last year:

[Alrbitrators can exceed their powers by going bevond the authority provided by
the bargained-for agreement or by going beyond their contractual authority to
craft a remedy wunder the law. . . . So long as there is a good-faith argument that an
arbitrator’s award 1s authorized by the contract that provides the arbitrator’s
authority, the award is within the arbitrator’s power, but an award departs from
the essence of a contract when: (1) the award contlicts with the express terms of
the agreement, and/or (2) the award is without rational support or cannot be
rationally derived from the terms of the agreement.

Cedar Fair, L.P. v. Falfas, 2014-Ohio-3943, § 7 (internal quotation marks and citations omitted)
(emphasis added), citing Oxford Health Plans LLC. 133 S. Ct. 2064 (2013). The language
above—"going beyond the authority provided by the bargained-for agreement . . . to craft a
remedy under the law™—is particularly notable i the context of the question presented in this
memo. The implication is that even where the law allows for a different resolution. the arbitrator
1s bound to the terms the parties agreed to in the contract.

In sum:

Arbitrators are bound by the contracts and other rules that give them power to
act[.] Accordingly. an arbitrator must act within the scope of the authority
conferred upon him or her by the parties. Arbitrators may not exceed their
authority, nor decide matters not submitted by the parties nor issues not within
the scope of the agreement 1o arbitrate. The doctrine that any doubts concerning
the scope of arbitrable issues should be resolved in favor of arbitration is subject
to constraints, in that an arbitrator's decision must stand so long as the arbitrator,
acting within the scope of his or her delegated authority. is arguably construing
the contract, and the Federal Arbitration Act expressly provides that an award
may be vacated where the arbitrators exceeded their powers. Arbitrators may not
assume to exercise powers which they do not possess. such as rewriting
agreements between the parties, or determining the rights and obligations of
persons not parties to the agreement or the proceedings. In other words.
arbitrators cannot deviate from their instructions, or determine questions which
the agreement or submission declares they shall have no power to decide.

6 C.J.S. Arbitration § 102 (internal citations omitted) (emphasis added).

An older summation of US case law 1s very similar:

{00667682-1}



In deciding the issues submitted for arbitration, arbitrators are confined to the
interpretation and application of the parties’ underlying agreement; thus, the
arbitrators' powers are not unlimited. F.g.. Roy Stone Transfer Corp v Teamsters.
Chaufteurs. Local Union. No 22. 752 F2d 949 (4th Cir Va 1985); Detroit Coil Co
v International Association of Machinists & Aerospace Workers, 594 F2d 575
(6th Cir Mich 1979) cert den 444 US 840 (1979); Coast Trading Co v Pacitic
Molasses Co. 681 F2d 1195 (9th Cir Or 1982); South Conejos School District v
Martinez. 709 P2d 594 (Colo App 1983); Ostroft v Keystone Insurance Co. 357
Pa Super 109, 515 A2d 584 (1986) app den 315 Pa 582, 527 A2d 542 (1987) app
den Petition of Ostroft, 515 Pa 582, 527 A2d 542 (1987): Nicolet High School
District v Nicolet Education Association. 118 Wis2d 707, 348 NW2d 175 (1984).
The award must conform to the agreement. Aamot v Eneboe, 352 NW2d 647 (SD
1984). In making the award. the arbitrators cannot go beyvond the agreement
unless it is ambiguous. Grand Rapids Die Casting Corp v United Automobile.
Aerospace & Agricultural Implement Workers of America. UAW, Local Union,
No 159, 684 F2d 413 (6th Cir Mich 1982) [arbitrator cannot modify plain and
unambiguous provisions of agreement]; Zeigler Coal Co v United Mine Workers,
484 FSupp 445 (CD Il 1980) [where agreement is express. arbitrator cannot go
outside agreement|. Although an arbitrator may look to outside sources for
guidance in reaching a decision, the decision must still draw its essence from the
parties' agreement to arbitrate. Detroit Coil Co v International Association of
Machinists & Aerospace Workers, 594 F2d 575 (6th Cir Mich 1979) cert den 444
US 840 (1979).

27 Causes of Action 113 (Originally published in 1992) (database updated March 2015)
(emphasis added).

Conclusion

Though the law is unclear as to an arbitrators” authority to rule on the unconscionability
of particular clauses—with courts across the country ruling ditferently based on the unique facts
and language of each case—the majority of courts have found that arbitrators who step outside
the bargained-for terms of the contract will exceed their authority. Ultimately, though a court
might uphold an arbitrator’s dectsion to look to outside law concerning the conscionability of an
award limitation. there is ample legal support to recommend a policy of arbitrators adhering to
the contract rather than imposing their own conceptions ot law. economic justice. or sound
public policy.
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